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IN THE COURT OF JUDICIALMAGISTRATE FIRST CLASS, TEZPUR, SONITPUR 

 

N.I. Case No: 20/2012 

U/s 138 N.I. ACT 

 

 

Sri Promod Deka 

S/o Late Prabin Deka,  

R/o Dandinath Kalita Path 

P.S. Tezpur  

            ................................Complainant 

 

Vs 

 

Sri Pingalakhya Bhuyan 

S/o Sri Mohan Bhuyan, 

R/o Chandmari, P.S. Tezpur 

      ........................................Accused 

 

 

Present : Bijaya Khakhlary ,Judicial Magistrate First Class , Tezpur, Sonitpur 

 

Advocates for the complainant: Mr. K. Sharma, Ms. S. Das 

Advocates for the accused: Mr. K.P. Singh and Association 

Evidence recorded on: 27.06.2014, 02.04.2015 

Argument heard on: 30.07.2015, 14.08.2015, 28.08.2015 

Judgment delivered on: 28.09.2015 

 

JUDGMENT 

 

1. This is a  case   instituted   under section 138 of     the     Negotiable 

Instruments Act, 1881   alleging that the  accused,   Sri Pingalakhya      

Bhuyan had issued a    cheque     in  favour  of the  complainant  which   was 

dishonoured due to insufficient funds in the account   of the accused. 
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2. The brief facts giving rise to the institution of this complaint case is that the 

complainant is a permanent resident of Dandinath Kalita Path, P.S. Tezpur and 

is a businessman and carries on business of money lending also. That the 

accused person is well known to the complainant and the complainant had 

cordial relation with him since few years back. That on 02.01.2012 the accused 

person approached at his residence and requested to give an amount of 

Rs.50,000/- as loan. As the accused was well known to the complainant, the 

complainant gave the same to the accused person and the accused person 

promised to repay the same within 4 months.  That the complainant made a 

demand to the accused person on 18.05.2012 to refund the said loan of 

Rs.50,000/- and then the accused person gave him a cheque for Rs.50,000/- 

bearing no. 223387 dated 18.05.2012 of State Bank of India, Tezpur Branch, 

Tezpur. That the complainant deposited the said cheque in the United 

Commercial Bank, Tezpur Branch, Tezpur for collection on 23.05.2012 but the 

cheque was returned vide Return Memo dated 24.05.2012 due to funds 

insufficient .  

 

3. The complainant thereafter issued legal notice through his Advocate dated 

07.06.2012 to the accused person by registered post with A/D which was duly 

served on the accused person on 11.06.2012. That the accused person after 

receipt of the notice, replied to the notice through his Advocate where he 

admitted that he had taken a loan from the complainant but denied the 

amount of loan of Rs.50,000/- . The accused had stated that   he took a loan 

of Rs.20,000/- at the  rate of 10% per month interest and that the cheque 

amounting Rs.50,000/- was handed over as security. As the accused did not 

pay the amount of the said dishonoured cheque, the complainant lodged this 

complaint under section 138 of the Negotiable Instruments Act,1881. 

 

4. The accused was called upon to enter trial and upon his appearance the 

particulars of offence under section 138 of the Negotiable Instruments 

Act,1881 was explained to him to which he pleaded not guilty and claimed to 

be tried. 
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5. The complainant examined one witness in support of his case; the accused 

examined none in his defence. 

 

6. The defence case is of total denial. The defence had admitted that the 

cheque belonged to the accused and also admitted the signature over the 

cheque, but stated that the accused did not take a  loan of Rs.50,000/- from 

the complainant. The plea of the defence is that the accused availed of a loan 

of Rs.20,000/- from the complainant which was to be repaid with an interest at 

the rate of 10% per month. That the accused paid interest for almost 8 

months. That in the month of December, 2011 the complainant asked the 

accused to hand him over a cheque amounting to Rs.50,000/- as security and 

accordingly the accused handed over to him a cheque on good faith as they 

had cordial relationship. That the same was not meant for any payment 

towards any existing liability. That the accused is ready to pay the principal 

amount  with interest which is due but not the amount of the cheque which 

was never meant towards any legal liability.  

 

7. I have heard the learned counsels for both the parties. There is no dispute 

regarding the dishonour of the alleged cheque due to fund insufficient as the 

defence has admitted that that the alleged cheque was dishonoured due to 

insufficient fund in the account of the accused . There is also no dispute 

regarding service of the legal notice upon the accused as the defence  has 

admitted the receipt of the demand notice and also replied to it. Therefore, I 

have framed the following points for determination in order to arrive at a 

definite finding as regards the dispute in this case- 

 

(1) Whether the accused issued the cheque for the discharge of any legally 

enforceable debt or liability? 

 

 (2) Whether the accused has committed the offence under section 138 of the 

Negotiable Instruments Act,1881? 
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8.DISCUSSION, DECISION AND REASONS FOR THE DECISION: 

 POINT FOR DETERMINATION NO.1: Whether the accused issued the  

cheque for the discharge of any legally enforceable debt or liability? 

 9. The complainant had contended that the accused owed Rs.50,000/- as 

payable for the loan amount  taken from the complainant and for discharge of 

the aforesaid debt the accused gave him the cheque in question. 

 

10. PW1, Shri Promod Deka   who is the complainant has deposed that the 

accused issued the cheque in question for payment of the loan amount which 

was taken by him on 02.01.2012 from PW1. PW1 has stated that the accused  

person promised to repay the same within 4 months . That on demand by  

PW1, the accused issued a cheque bearing no.223387 dated 18.05.2012 for 

Rs.50,000/- of State Bank of India, Tezpur Branch and handed over the same 

to him towards the payment of the said loan on 18.05.2012. PW1 exhibited 

the said cheque as exhibit-1. That  PW1 deposited the said cheque, exhibit-1 

in United Commercial Bank, Tezpur Branch for collection on 23.05.2012 which 

was returned  unpaid vide Cheque Return Memo dated 24.05.2012 due to 

insufficient fund. That on 07.06.2012, PW1 sent a legal notice to the accused , 

but inspite of receipt of the notice the accused did not make the payment. 

That the accused person through his Advocate replied to the notice where he 

admitted that he took loan from the complainant but denied the amount as 

stated in the notice. PW1 exhibited the deposit slip as exhibit-2, the cheque 

return memo as exhibit-3, the Advocates  notice as exhibit-4, the registered 

slip of sending the Advocate notice as exhibit-5 and the A/D card as exhibit-6. 

  

11. In cross examination PW1 has stated that the accused is known to him but 

he does not know the name of the father of the accused. He stated that the 

accused resides in Chandmari. PW1 has admitted that he carries on money 

lending business and he charges interest at the rate of 9% per annum for long 

terms and does not charge any interest for short term loans. He stated that 

long term means for a period of one year or more.  He admitted that in the 

present case he has not filed his money lending licence. He admitted that he 

has not given explanation about his money lending licence either in complaint 

petition or in exhibit-4. PW1 has stated that in the month of January, 2012 a 
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deed was executed in a cartridge paper with revenue ticket, regarding the 

transaction of money  but the said deed has not been produced in the Court. 

He stated that there was not any other witness regarding the transaction of 

the money. He stated that he did not know who filled up the date and amount 

in exhibit-1. He admitted that his Advocate received reply of exhibit-4, the 

legal notice from the Advocate of the accused in which it was stated that the 

accused had taken loan of Rs.20,000/-. He stated that after receiving the reply 

he did not make any correspondence with the accused. He admitted that 

exhibit-A is the reply dated 28.06.2012 given by the Advocate Mr. S.K. Singh 

on behalf of the accused. He stated that before this transaction he did not 

have any other transaction with the accused. PW1 has denied the suggestion 

that he does not have a money lending licence.  

 

12. The defence has admitted that the cheque belonged to the accused and 

also admitted the signature over the cheque, but stated that the accused did 

not take a  loan of Rs.50,000/- from the complainant. The plea of the defence 

is that the accused availed of a loan of Rs.20,000/- from the complainant 

which was to be repaid with an interest at the rate of 10% per month. That 

the accused paid interest for almost 8 months. That in the month of 

December, 2011 the complainant asked the accused to hand him over a 

cheque amounting to Rs.50,000/- as security and accordingly the accused 

handed over to him a cheque on good faith as they had cordial relationship. 

 

 13. The accused has admitted that he received Rs.20,000/-  from the 

complainant and has also admitted that the cheque in question belonged to 

him and that the signature appearing on the cheque is also his signature; as 

such the burden lies upon the accused to show that the cheque in question 

was not issued by him for the discharge of any legally enforceable debt or 

liability. 

 

14. The learned defence counsel argued that the complainant gave a loan of 

Rs.20,000/- to the accused and not Rs.50,000/- and the alleged cheque was 

issued by the accused as security and not for discharge of any legal liability. 

That the complainant gave the loan of Rs.20,000/- to the accused at  an 
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interest at the rate of 10% per month. That the complainant is a money lender 

who carries on money lending business, but he has not produced his money 

lending licence in the present case. That as per the Assam Money Lenders’ Act, 

1934,  loan advanced  by money lender doing business of money lending 

without licence is not “debt or other liability” as per explanation to Sec.138 of 

N.I. Act. In support of his contention the Learned defence counsel relied upon 

the following Judgments:- 

i) Anil Baburao Kataria V. Purshottam Prabhakar Kawane 

2010 CRI.L.J.1217 

ii) Smt. Nanda Dharam Nandanwar V. Nandkishor 

Talakram Thaokar 2010 (2) AIR Bom R 337 

15. The Learned defence Counsel further argued that presumption under 

Sec.139 of N.I. Act merely raises presumption in favour of holder of cheque 

that same has been issued for discharge of any debt or liability, but existence 

of legally recoverable debt is not a matter of presumption under Sec.139 of 

N.I. Act. That an accused for discharging the burden of proof placed upon him 

under a statute need not examine himself, he may discharge his burden on the 

basis of the materials already brought on record, that the prosecution must 

prove the guilt of an accused beyond all reasonable doubt, but the standard of 

proof so as to prove a defence on the part of an accused is preponderance of 

probabilities. In support of his contention the Learned defence Counsel relied 

upon the case of Krishna Janardhan Bhatt v. Dattatraya G. Hedge, AIR 

2008 SC 1325.   

 

16. Admittedly the complainant carries on business of money lending. The 

complainant himself has stated in his complaint petition that he carries on 

money lending business. In his cross examination too the complainant(PW1) 

has admitted that he carries on money lending business.  

 

17. Section 7B, Section 7C and Section 7D of Assam Money Lenders’ 

Act, 1934 read as under: 

Section 7B- Registration of money-lender and 

registration certificates: 
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Every person who carries on or intends to carry on the business 

of money lending shall get himself registered by an application 

made to the Registrar in prescribed form and with prescribed 

fees and, on such registration, the Registrar shall grant a 

registration certificate to him in such form as may be prescribed.  

 

Section 7C- Bar to carry on business without registration 

certificate:  

(1) No person shall carry on the business on money-lending 

unless he holds a valid registration certificate in this behalf.  

 

(2) Whoever contravenes the provision of sub-section (1) shall be 

punishable for the first offence with simple imprisonment which 

may extend to three months or with fine which may extend to 

Rs.500 or both, and for a second or subsequent offence, with 

imprisonment of either description which may extend to six 

months or with fine which may extend to rupees one thousand or 

with both. 

 

Section 7D- Suit not to proceed without registration 

certificate, etc.,: 

No suit for the recovery of a loan advanced by a money-lender 

shall proceed in Civil court until the court is satisfied that he 

holds a valid registration certificate or that he is not required to 

have a registration certificate by reason of the fact that he does 

not carry on the business of money-lending. 

  

18. In the case of Anil Baburao Kataria V. Purshottam Prabhakar 

Kawane 2010 CRI.L.J.1217 the Hon’ble Bombay High Court has held that as 

section 5 of Bombay Money-Lenders Act, 1946 lays down that no money lender 

shall carry on business of money lending except in the area for which he has 

been granted a licence and except in accordance with the terms and conditions 

of such licence , and section 10 of the Act lays down that no court shall pass a 

decree in favour of a money-lender in any suit to which said Act applies unless 
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the court is satisfied that at the time when the loan or any part thereof, to 

which the suit relates was advanced , the money-lender held a valid licence, and 

if the court is satisfied that the money-lender did not hold a valid licence, it shall 

dismiss the suit; so, carrying on money lending business without licence debars 

a person from doing money lending and recovering the amount through court. 

As per explanation to section 138 of the N.I. Act “debt or other liability” means 

a legally enforceable debt or other liability. So, a loan advanced by a money 

lender who is doing business of money lending without licence is not a debt or 

other liability and provisions of section 138 N.I. Act will not apply to such 

transaction.    

 

 19. In case of Smt. Nanda Dharam Nandanwar V. Nandkishor 

Talakram Thaokar 2010 (2) AIR Bom R 337, the Hon’ble Bombay High 

court has held that  in case of dishonour of cheque under section 138 N.I. Act, 

complaint  filed by money lender against the borrower without production of 

valid and operative money lending licence covering period of transaction is not 

maintainable.   

 

20. The Learned Counsel for the complainant has argued that the loan in the 

present was not advanced by the complainant in capacity as a money lender 

as he did not charge any interest on the loan and therefore it is not required to 

produce the money lending licence or the registration certificate.  

 

21. In the present case PW1 has admitted that he carries on money lending 

business and he charges interest at the rate of 9% per annum for long terms 

and does not charge any interest for short term loans. He has also stated that 

long term means for a period of one year or more. In the complaint petition 

too the complainant has mentioned that he carries on money lending business.  

As PW1 has admitted that he carries on money lending business and charges  

interest at the rate of 9% per annum for long term loans i.e., for periods one 

year or more  and does not charge any interest for short term loans i.e., for 

periods less than one year, so, the presumption is that the complainant  

advanced the alleged amount of loan to the accused in capacity as a money 

lender. Though the learned Counsel for the complainant argued that the loan 
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was not advanced by the complainant in capacity as a money lender as he did 

not charge any interest on the loan, but neither in complaint petition, nor in 

his evidence the complainant has stated that he did not lent the money to the 

accused in capacity as a money lender. Neither in the complaint petition nor in 

his evidence the complainant has given any explanation why he is not required 

to produce the money lending licence or registration certificate as required 

under Law.  

 

22. Though in his cross-examination by defence, PW1 has denied the 

suggestion that he does not have a licence for carrying on money lending 

business, but in the complaint petition he has not mentioned that he has a 

money lending licence nor has given any explanation about his money lending 

licence in the complaint petition. In cross-examination, PW1 himself has 

admitted that he has not given any explanation about his money lending 

licence either in the complaint petition or in exhibit-4. Similarly, though PW1 

has stated in his evidence that in the month of January, 2012 a deed was 

executed in a cartridge paper with revenue ticket, regarding the transaction of 

money,  but the said deed has not been produced in the Court from which  it 

may be inferred  in view of Section 114(g) of the Evidence Act that the 

documents  withheld were unfavourable to the complainant who withheld it. 

 

23. As per Sec.7C of Assam Money Lenders Act, 1934, no person shall carry on 

the business on money-lending unless he holds a valid registration certificate in 

this behalf, and as per Sec.7D of the Act no suit for the recovery of a loan 

advanced by a money-lender shall proceed in Civil court until the court is 

satisfied that he holds a valid registration certificate or that he is not required to 

have a registration certificate by reason of the fact that he does not carry on the 

business of money-lending. The “debt or other liability” under section 138 of the 

N.I. Act means a legally enforceable debt or other liability, so, a loan advanced 

by a money lender who is doing business of money lending without licence is 

not a debt or other liability and provisions of section 138 N.I. Act will not apply 

to such transaction. Further Sec.7C sub-section (2) lays down that   whoever 

contravenes the provision of sub-section (1) shall be punishable for the first 

offence with simple imprisonment which may extend to three months or with 
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fine which may extend to Rs.500 or both, and for a second or subsequent 

offence, with imprisonment of either description which may extend to six 

months or with fine which may extend to rupees one thousand or with both. 

 

24. Admittedly, the complainant is a money lender, but has not produced any 

licence or registration certificate as required under law and further the 

complainant failed to establish that the amount alleged to have been advanced 

by the complainant was not  advanced in the capacity as a money lender. The 

complainant also failed to satisfy the court that he held a valid registration 

certificate or licence at the time of advancing the alleged loan to the accused 

or that he is not required to have a registration certificate.  

 

25. In view of the above discussion it is held that the complainant failed to 

establish that cheque in question was issued  for the discharge of any legally 

enforceable debt or liability. 

 

26. DECISION: The cheque was not issued for the discharge of a legally 

enforceable debt. 

 

 27. POINT FOR DETERMINATION NO.2: Whether the accused has 

committed the offence under section 138 of the Negotiable 

Instruments Act,1881? 

28. The offence under section 138 is complete on the satisfaction of certain 

conditions which are that the cheque has to be issued on the account 

maintained by the accused, that the cheque has to be issued for the discharge 

of a debt or liability, that the said cheque has to be deposited within six 

months of its issuance or within its validity and that the notice regarding the 

dishonour of the cheque for insufficient funds ought to be given within 30 days 

of the receipt of information regarding the dishonour. 

 

29. In the instant case at hand admittedly the cheque was issued by the 

accused in the account maintained by him and that the said cheque was 

dishonoured due to insufficient funds. But the complainant failed to establish 
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that the cheque in question was issued  for the discharge of any legally 

enforceable debt or liability. 

 

30. In view of the above discussion it is held that the complainant failed to 

establish the offence under section 138 of the Negotiable Instruments 

Act,1881, against the accused  . 

 

31. DECISION: The accused is not found guilty of the offence under section 

138 of the Negotiable Instruments Act,1881. 

 

32. In view of the above I am of the opinion that the complainant has failed to 

establish the offence u/s 138 of N.I. Act against the accused person. Accordingly 

the accused person is acquitted from the alleged offence labeled against him and 

set at liberty. 

33. Bail bond and affidavit submitted by the bailor is extended for a     period 

of six months as per amended Cr.P.C . 

Given under the hand and seal of this Court on this the 28th  day of 

September, 2015 at Tezpur.  

 

                          Bijaya Khakhlary 

         JMFC, Tezpur, Sonitpur. 
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APPENDIX 

 

 

PROSECUTION EXHIBITS: 

1) EXHIBIT 1- CHEQUE BEARING NO.223387 DATED 18.05.2012 

2) EXHIBIT 2- DEPOSIT SLIP 

3) EXHIBIT 3- CHEQUE RETURNING MEMO  

4) EXHIBIT 4- DEMAND NOTICE DATED 07.06.2012 

  5) EXHIBIT 5- POSTAL RECEIPT  

  6) EXHIBIT 6- A/D CARD 

 

DEFENCE EXHIBITS 

1) EXHIBIT A- REPLY OF THE DEMAND NOTICE  

 

PROSECUTION WITNESSES 

1) SHRI PROMOD DEKA 

 

DEFENCE WITNESSES 

NIL 

 

 

 

 

 

 

                                                         BIJAYA KHAKHLARY 

JUDICIAL MAGISTRATE FIRST CLASS,    

TEZPUR 

 


